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Argument 

The trial court’s instructions permitted the jury to in¬ 
fer guilty knowledge as to the falsity of both XSMC’s aud¬ 
ited and unaudited statements if it found that Xatelli 
or Scansaroli “deliberately closed his eyes to the obvious 
or to (lie facts that certainly would be observed or ascer¬ 
tained in the coarse of his accounting work.” | Emphasis 
added.] (Tr. 2364) We have submitted in our main brief 
that it was of critical importance, having given this instruc¬ 
tion, that the trial court also make clear to the jury that the 
“accounting work” to which it referred would be substan¬ 
tially less where an audit was not involved and that, accord¬ 
ingly, the accountant would be much less likely to observe 
in the course of his work on the unaudited statements the 
facts he was charged to have known. 
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The government (while conceding there is “some differ¬ 
ence’’ between an independent accountant’s responsibilities 
for audited and unaudited statements) seeks to obfuscate 
the trial court’s error in failing to give such instructions 
by suggesting that there is dispute as to the precise scope 
of the independent accountant’s lesser responsibilities for 
unaudited statements, citing United States v. Simon, 425 
F.2d 790 (2d. Cir. 1969), cert, denied, 397 U. S. 1006 (1970). 

United States v. Simon involved audited statements. 
Only if the accountant audits and expresses an opinion 
does he hold himself out to the investing public as an in¬ 
dependent source of comfort regarding the company’s fi¬ 
nancial statements. The cast's discussed in our main brief 
uniformly make clear that for this reason there is a sub¬ 
stantial and important distinction between the responsibili¬ 
ties and concomitant liabilities of independent accountants 
for audited, as distinguished from unaudited, statements. 

Simon does not treat that point at all—since it only 
involved audited financial statements. The error of the 
trial court in this case was in completely failing to inform 
the jury that different standards applied to accountants 
in connection with unaudited, as distinguished from audited, 
financial statements. The jury could not properly have 
assessed defendants' culpability with respect to XSMC’s 
unaudited statements without an understanding that de¬ 
fendants’ work on such statements would be far more lim¬ 
ited than if an audit were involved. Without this under¬ 
standing, the jury may have concluded that Xatelli and 
Ncansaroli were guilty of criminal conduct in connection 
with their work on XSMC’s unaudited statements because 
they failed to follow procedures applicable only to their 
work on audited statements. 
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CONCLUSION 

For the foregoing reason*, ami the reasons stated in 
our main brief, the judgment of the District Court 
should he reversed and the case remanded for such fur¬ 
ther proceedings as are appropriate. 

April 0, 1975 


Respectfully submitted, 

CrAVATH, SwAIXE & MoOKE, 
Attorneys for .1 miens ('urine 
American Institute of Certified 
Public Accountants, 

One Chase Manhattan Plaza, 
Xew York, New York 10005 


.John R. Hupper 
Robert Rosen man 
.1. Barclay Collins 

Of Counsel. 


si 





- j p.' j 


7 


7 * 

J'J6 


k tjtfU 


C 

|)lA d-CA^m |i U1U ^ } 

V.f© . 

’T^oU^>\ 


ca?v C£Ei:vn 

/ ‘ j • id/ o 

i\ 

CAHILL CC3j N > HLH.i'LL 


Attorneys tor 


ft JUu.'LL y 

:j^l l.A.!Uto.AisMicJu C 


. . -■ 

i) 

























